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ABSTRACT 

Litigation over the rights of handicapped students 
and employees continued at a significant level during 1989. Recovery 
of attorneys' fees was the most frequently litigated handicapped 
issue. Cases are summarized under th^ following topics: (1) 
entj.tlement to services; (2) procedural safeguards, including chemge 
in placement, administrative remedies, standing to sue, and statute 
of limitations; (3) placement, including appropriate educational 
program, least restrictive environment, and private facilities; (4) 
related services; (5) discipline; (6) remedies; (7) state immunity; 
(8) other Education of the Handicapped Act (EHA) issues; (9) state 
laws; and (10) discrimination under the Rehabilitation Act, Section 
504. (MLF) 
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INTRODUCTION 

As in previous years, litigation over the rights of handicapped 
students and employees continued at a significant level. Since 1986 
when Congress passed the Handicapped Children's Protection Act, 
providing for the recovery of r Homey s feos and other legal costs by 
parents who prevailed in special education actions, that issue has 
been the subject of much of the litigation. Again in 1989 recovery of 
attorneys fees was the most frequently litigated handicapped issue. 

The United States Supreme Court heard one handicapped edu- 
cation case in 1989. In Dellmuth a Muth' the court settled a contro- 
versy that developed among the appeals circuits by t eclaring that 
Congress did not abrogate the states' eleventh amendment immu- 
nity when it passed th ^ Education for All Handicapped Children Act 
(EHA). 



ENTITLEMENT TO SERVICES 

Although the EHA requires school districts to provide handi- 
capped children with a free appropriate public education which con- 
sists of any needed special education and related services,^ the Act 
does not establish any specific substantive standards by which a 
given program can be judged to be adequate. The Act states that the 
handicapped child is entitled to specially designed instruction^ that 
conforms to the student's individualized education program (lEP).* 
The Supreme Court has held that the handicapped child is entitled 
to personalized instruction with sufficient support services to permit 
the child to benefit educationally from the instruction provide i.* Al- 
though the courts have been cautioned not to impose their views of 
preferable educational methods^ on school districts, they are contin- 
uously asked to determine what level of service is required to meet 
the Act's minimum standards. 

The Eleventh Circuit Court of Appeals vacated and remanded a 
Florida federal district court decision that had ordered a restricted 
placement within a special education classroom for a student with 



1. 109S.Ct. 2397(1989). 

2. 20 U.S.a§ 1401(18). 

3. 20 U.S.C. 5 1401(16). 

4. 20US.C. § 1401(18Xd). 

5. Board of Educ. of Henclrick Hudson Cent. School DU. v. Rowley, 458 U.S. 176 
(1982). 

6. Id, 
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Acquired Immune Deficiency Syndrome (AIDS). The district court 
initially bad denied a preliminary injunction to prevent the child's 
exclusion but later held that the proper placement for the child, who 
drooled and was incontinent, was a separate room to be constructed 
within the classroom. A full time aide was also ordered to attend to 
the child. In remanding the appeals court instructed the lower court 
to consider the intricate relationship between the EHA and section 
504 of the Rehabilitation Act. On remand the district court deter- 
mined that the appropriate placement for the student if she did not 
have AIDS would be the special classroom. Since recent medical evi- 
dence indicated that the risk of transmission of the disease from bod- 
ily secretions 'vas statistically remote, the court ordered the school 
district to admit the student to the classroom.^ 

The First Circuit Court of Appeals held that a handicapped child 
does not have to be capable of benefitting from special education in 
order to be eligible for services under the EHA. The child in question 
was a severely multihandicapped student who had sought an appro- 
pi'iate educational placement when he reached school age. The 
school district refused to provide services claiming that he was so se- 
verely disabled that he could not benefit from them. Following 
lengthy due process proceedings the district court held that the 
school district was not obligated to provide the student with special 
education. The appeals court reversed stating that the language of 
the EHA was unequivocal that "all handicapped children" were to 
be served. The court found no exception for the severely handicapped 
and found no requirement that the child must demonstrate an abil- 
ity to benefit from the educational program in order to be eligible for 
services. Furthermore, the court found that the term "education'' as 
used in the EHA is to be broadly defined; encompassing a wide spec- 
trum of training which could include basic life skills.'* 

A I^nnsylvania federal district court held that handicapped stu- 
dents are entitled to educational facilities comparable to those pro- 
vided to nonhandicapped students. The court also found that the 
failure to open classes for the handicapped was a violation of their 
rights to a free appropriate public education. The parties had stipu- 
lated that due to the failure of member school districts to provide an 
intermediate education unit with adequate space, handicapped stu- 
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7. Martinez v. School Bd. of Hillsborough County, Fla., 861 F.2d 1602 (11th Cir. 
1988); on rem'd 711 F. Supp. 1066 (M.D. Fla. 1989). See Yearbook of Education Law 
1989 at 96-7. 

8. Ti:..othy W. v. Rochester, N.H. School Diet, 875 F2d 954 (Ist Cir. 1989), cert. 
Q i^ni^d, 110 S.Ct. 519 (1989). 
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dents had been placed in substantially unequal facilities which were 
excessively segregated^ programs for the handicapped often had 
been relocated to make way for classes for the norhandicapped, and 
new classes were not allowed to operate due to a lack of space." 

A federal district court in Vir jinia held that a handicapped stu- 
dent is not necessarily entitled to placement in the student's home 
school or the school the student would prefer to attend. The case in- 
volved a hearing impaired student who was placed in a centralized 
program within the district. The court held that in view of the lim- 
ited resources available to a school district, establishment of a cen- 
tralized program for students with low incidence type handicaps 
would better serve the interests of all students/^ 



PROCEDURAL SAFEGUARDS 

One of the unique features of the EHA is that it contains a set of 
elaborate due process safeguards to ensure that handicapped chil- 
dren are properly identified, evaluated, and placed.** Under these 
provisions the parents of a handicapped child must be provided with 
the opportunity to participate in the development of an individual- 
ized education program for their child.*^ The EHA also requires 
school districts to obtain parental consent prior to evaluating the 
child or making an initial placement." Once a handicapped child 
has been placed, the school district must provide the parents with 
proper notice before it may initiate a change in placement.** 

If parents disagree with any of the decisions made by the school 
district they may request an impartial due process hearing** Any 
party that is not s^itisfied with the final outcome of these adminis- 
trative proceedings may appeal to the state or federal courts.*^ While 
an administra'ave or judicial proceeding is pending the school dis- 
trict may not change the child^s placement without parental con- 
sent.*' 



9. Hendricks v. Gilhool, 709 F. Supp. 1362 (E.D. ?a. 1989). 

10. Barnett v. Fairfax County School Bd., 721 F Supp. 757 (E.D. Va. 1989). 

11. 20U.S.C. U4io. 

12. 34 C.FR. § 300.345. 

13. 34 C.FR. S 300.504(b). 

14. 20US.C. § 1415(bXlXC). 

15. 20I).S.O. § 1415(bX2). 

16. 20U.S.C. S 1415(eX2). 
O 17. 20 U.S.C. 5 1415(eX3). _ 
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Change in Placement 

The Court of Appeals for the District of Columbia Circuit heard 
three cases in 1989 dealing with EHA change in placement proce- 
dures. In the first case the court held that the private school a handi- 
capped student had been attending for the past year was not the sta- 
tus quo since a hearing officer had ordered funding for that program 
for one year only The student had been unilaterally placed in the 
private school by his parents while due process action was pending. 
The school district's lEP calling for a public school placement was 
determined to be appropriate but the hearing officer ordered the 
school district to fund the private school for one year due to proce- 
dural violations on the part of the school district. At the end of that 
year the school district again proposed a public school placement 
and the parents objected. The hearing officer's earlier decision that 
the proposed public school program was appropriate was reaffirmed. 
The appeals court held that the hearing officer's initial opinion 
clearly indicated that the private school placement was to be for one 
year only and that once the year ended that program ceased to be the 
current educational placement." 

In the second case the appeals court indicated that a handi- 
capped child may remain in the then current placement only until 
the trial court proceedings are completed. The court held that the 
proceedings referred to in the EHA's status quo provision are admin- 
istrative hearings and trial court actions. The court held that the 
status quo provision did not entitle the students in question to re- 
main in a private school at public expense pending the review by the 
appeals court of a district court decision that upheld proposed public 
school placements.'* 

In the third case officials at the private school the student had 
been attending at public expense determined that the school could 
no longer provide him with an appropriate education. The schoo'. dis- 
trict proposed s public school placement but the parents rejected 
that offer and unilaterally eiirolled the student in another private 
school. Although the hearing officer held that the proposed public 
school program was appropriate the district court held that the 
parents' chosen private school was the then current placement, rea- 
soning that where the former program was private the interim pro- 
gram must also be private. The appeals court rejected that reasoning 
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lb Leonard McKenzie. 869 F.2d 1558 (D.C. Cir. 1989). 

19, Andersen v. District of Columbia, 877 F.2d 1018 (D.C. Cir. 1989). 
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stating that a public school program is not inherently dissimilar to a 
private school program.^ 

In a case in which several of New York's state placement and re- 
view procedures were challenged^ a federal district court held that 
the state's practice of terminating placements during the review 
process was a violation of the EHA/^' 

Administrative Remedies 

Under the EHA's due process scheme the parties must exhaust 
all administrative remedies prior to filing court action unless it 
would be clearly futile to do so. In 1989 several federal courts refused 
to hear complaints because administrative remedies bc^d not been 
exhausted. 

The Sixth Circuit Court of Appeals dissolved a preliminary in- 
junction issued by the district court to restrain enforcement of an 
athletic association's rule that barred a handicapped transfer stu- 
dent from participating in interscholastic sports for one year. The 
student had transferred because of his disability. The appeals court 
held that the state's established hearing procedures were adequate 
to provide the student with the relief sought. The court further held 
that the need for swift action may sometimes ju&tify an exception to 
the exhaustion doctrine but not when the emergency was created by 
the parents' failure to request a hearing in a timely fashion." 

The Tenth Circuit Court of Appeals held that disciplinary 
actions^ including short-term suspensions and time out periods^ are 
matters relating to the education of the child subject to the EHA's 
provisions. Therefore, parents must exhaust administrative reme- 
dies under the Act even if additional causes of action are brought un- 
der the Constitution or other statutes according to the court.^ 

The District of Columbia Court of Appeals held that although 
parents might be frustrated with the EHA's process they must still 
pursue all administrative remedies prior to seeking judicial review 
unless doing so would be futile or inadequate.^ The First Circuit 
Court of Appeals also held that the EHA's comprehensive scheme re- 
quires the exhaustion of administrative remedies before recourse co 
the courts is permitted.^ Neither court found justification for exemp- 



20. Knight v. District of Columbia, 877 F.2d 1025 (D.C. Cir. 1989). 

21. Louis M. V. Ambach. 714 F. Supp. 1276 (N.D.N.Y. 1989). 

22. Crocker v. Tfenneseee Secondary School Athletic Ase'n. 873 F2d 933 (6th Cir. 
1989). 

23. Hayes v. Unified Srhool Dist. No. 377. 877 F2d 809 (10th Cir. 1989). 

24. Cox V. Jenkins. 878 F2d 414 (D.C. Cir. 1989). 
Q 26. Christopher W. v. Portsmouth School Comm., 877 F2d 1089 (1st Cir. 1989). 
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tion from that doctrine. The Sixth Circuit Court of Appeals reversed 
a district court tuition reimbursement award for failure to exhaust 
after it determined that the district court should have remanded to 
the hearing ofTicer.^ 

Several of New York's administrative procedures were chal- 
lenged in a class action suit. A federal district court held that the 
Commissioner of Education, as a state employee, was clearly not im- 
partial as required by the EHA'8 due process provision. The court 
also found that the state's practice of remanding placement deci- 
sions for further proceedings contravened the EHAs intent to place 
handicapped children as quickly as possible and that evidence ex- 
isted that there was a lack of parental involvement in the review 
process.*^ 

'Che Supreme Court of New Hampshire upheld the state's review 
process for resolving inter-agency disputes. Under state law the De- 
partment of Education and the Department of Health and Human 
Services were jointly responsible for providing services to develop- 
mentally disabled individuals. The responsibilities of the two agen- 
cies overlapped and unfortunately handicapped students were some- 
times denied services when each agency denied responsibility. 
Under legislative directive the Commissioners of both agencies de- 
veloped a review procedure to resolve such disputes. The court held 
that this procedure did not violate the ERA since an aggrieved party 
was not required to follow it prior to appealing EHA administrative 
decisions to the courts.^ 

In a case where two students who attended a boarding school op- 
erated by the Bureau of Indian Affairs (BIA) sought attorneys fees 
under the Equal Access to Justice Act,^ the Ninth Circuit Court of 
Appeals held that the EHA's due process mechanism did not apply to 
BIA schools. In a footnote the court stated that it did not need to con- 
sider the EHA claims of one of the students, who was handicapped, 
since the Secretary ot the Interior, pursuant to the EHA, had estab- 
lished substanaally equivalent review procedures that apply to BIA 
schools.^ 



ERIC 



26. Doe V. Smith, 879 F.2d 1340 (6th Cir. 1989). 

27. Louis M. V. Ambach, 714 F. Supp. 1276 (N.D.N. Y. 1989). 

28. Guy J. V. CommiBaioner, N.H. Dep't of Educ, 565 A.2d 397 (N.H. 1989). 

29. 28U.S.C. S 2412. . . u. . j 

30. Ramon v. Soto, 889 F2d 891 (9th Cir. 1989), withdrawn, rehggranUd, 
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Standing to Sue 

The Eleventh Circuit Court of Appeals held that a local educa- 
tion agency (LEA) is not allowed to bring a lawsuit seeking to com- 
pel a state to fulfill its statutory duties under the EHA. Several 
LEAs had filed suit claiming that the state of Georgia had failed to 
uphold its duties and that without state assistance they could not 
provide appropriate placements for severely handicapped students. 
The district court dismissed the suit and the appeals court affirmed. 
The appeals court added, however, that in an appropriate case chal- 
lenging a student's lEP the LEA could defend itself by asserting 
that the state is primarily responsible for the EHA's implementa- 
tion.'* 

The Fourth Circuit Court of Appeals held that a mentally re- 
tarded student had standing to sue to recover reimbursement for the 
partial depletion of health insurance benefits that had been used to 
pay for her education at a private residential facility. Under the 
terms of her health insurance policy she had a maximum lifetime 
benefit of $100,000 for the treatment of mental and nervous disor- 
ders. While she attended the residential facility the insurance com- 
pany paid over $64,000 toward her tuition and other expenses. When 
she filed suit against the school district for reimbursement the dis- 
trict court held that she lacked standing to sue since it was her 
parents who suffered the iiyury. The appeals court reversed holding 
that she had standing to sue since the use of insurance benefits di- 
minished her resources.^^ 

Statute of Limitations 

The EHA does not contain a statute of limitations for filing a 
lawsuit. Courts must, therefore, turn to applicable state E^atutes to 
determine whether a given lawsuit is timely. The District of Colum- 
bia Court of Appeals held that a suit under the EHA is similar to an 
administrative decision and thus, a local thirty day limitation on ap- 
peals of such decisions was applicable. However, since the school dis- 
trict had not notified the parents of this thirty day limitation the 
court held tha*^ the present suit was not time barred.^ The Fourth 
Circuit Court of Appeals held that the state's three year statute of 
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31. Andrews V. Ledbette»- 880F.2d 1287 (IP^ Cir 1989). 

32. Shook V. Gaston County Bd. of Educ. 882 F.2d 119 (4th Cir. 1989). 

33. Spiegler v. District of Columbia. 866 F.2d 461 (D.C. Cir 1989). 
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limitations did not begin until the student reached the age of major- 
ity due to her infancy and incompetency*^ 

Actions Under Other Statutes 

When Congress amended the EHA in 1986 with the Handi- 
capped Children's Protection Act (HCPA)^ it removed the restric- 
tions and limitations the United States Supreme Court had placed 
on filing lawBuits under the Constitution and other federal stat- 
utes,^ A lawsuit was filed in the federal district court in Connecticut 
against the state Board of Education claiming that the Board failed 
to make bona fide attempts to resolve complaints against a local 
school district and the Department of Children and Youth Services. 
The suit further claimed that the state failed to fully implement 
complaint resolution procedures as required by federal regulations 
in violation of the EHA, other federal statutes, and the fourteenth 
amendment. The v^istrict court cMsmissed all claims but the appeals 
court reversed and remanded.*^ On remand the district court held 
that a private right of action under section 1983 can be mainuif ned 
for a claimed violation of the EHA.^ However, a federal district cotrt 
in Virginia held that a damage claim under section 1983^ must h\^. 
predicated on more than a reallegation of violations of the EHA.^*^ 



PLACEMENT 

School district! are required to ''insure that a continuum of al- 
ternative placements is available to meet the needs of handicapped 
children for special education and relat*id services."^' That contin- 
uum must range fi^om placement within the regular clasf^room to a 
private residential facility and must also include homebound ia- 
struction. However, the placement chosen for any given handicapped 
student must be in the least restrictive environment appropriate for 
that child.^^ The placement must be made at public expense and 




34. Shook V. Gaston County Bd. of Educ, 882 F.2d IIP ^4th Cir. 1989). 
36. 20 U.S.C. J 1415(eUXB) et seq, 

36. Smith v. Robinson, 468 U.S. 992 (1984). 

37. Mrs. W. V. Tirozzi» 832 F.2d 748 (2d Cir. 1987). See Yearbook of Education Law 
1988 at 113 and 131. 

38. Mrs. W. V. Tirozzi. 706 F. Supp. 164 (D. Conn. 1989). 

39. 42 U.S.C. 5 1983. 

40. Harnett v. Fairfax County School Bd., 721 F Supp. 755 (E.D. Va. 1989). 

41. 34C.Fr S 300.551(a). 

42. 34 C.FR. S 300.550. J Q 
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must meet state educational standards/^ Every placement must be 
reviewed at least annually/* The Supreme Court has held that an ap- 
propriate placement is one that is developed in compliance with the 
EHA's procedures and is reasonably calculated to enable the child to 
receive educational benefits/^ 

Appropriate Educational Program 

A federal district court in California held that a student benefit- 
ted educationally from a public school program since a preponder- 
ance of the evidence indicated that he progressed in all areaf^. The 
student had been unilaterally removed from the public school pro- 
gram and enrolled in a private school by his parents. During the liti- 
gation his parents argued that he achieved better results at the pri- 
vate school. The court, however, held that his progress at the private 
school did not affect the appropriateness of the public schoors offer- 
ing since an appropriate program does not mean the best or one that 
has the most potential maximizing effect. The court stresped that 
the responsibility of picking between competing methodologies was 
lefl by the EHA to state and school officials.** 

The Supreme Court of Virginia held that a public school pro- 
gram was appropriate since evidence indicated that the student had 
received benefit from that program in the past and would continue to 
do so. That evidence also indicated that the student's progress was 
comparable to that of other students in the program. The court fur- 
ther found that any lack of progress was due to factors unrelated to 
the program itself such as the student's tardiness, lack of motiva- 
tion, and difficulty responding to parental authority.*' 

Least Restrictive Environment 

The Fifth Circuit Court of Appeals established a two prong test 
for the lower courts to use in determining whether school districts 
have complied with the ]5HA's least restrictive environment provi- 
sion. The case involved a six year old Down Syndrome child with an 
overall developmental level between two and three years. The school 
district had proposed a substantially separate special education 
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43. 20U.S.C. 51401(18). 

44. 34C.F.R. 5 300.552(aXl). 

45. Board of Educ. of Hendrick Hudson Cent. School Dist. v. Rowley, 458 U.S. 176 
(1982). 

46. Bertolucci v. San Carlos Elementary School Dist., 721 F. Supp. 1150{N,D.Cal. 
1989). 

Y/-- 47. School Ed. of Campbell County v. Bcaaley, 380 S.E.2d 884 (Va. 1989). 
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placement with minimal mainstreaming. The parents preferred a 
program that included placement in a regular education classroom 
for at least half the school day. An independent hearing officer con- 
cluded that the regular education rmriculum was beyond the stu- 
dent's abilities and that he would receive little educational benefit 
from regular class placement. Furthermore, the hearing officer 
found that meeting the chad's needs would divert too much of the 
teacher's attention from the rest of the class. The district court and 
appeals court egreed.^ 

In upholding the school district's proposal the appeals court 
noted that 

[bly creating a statutory preference for mainstreaming, 
Congress also created a tension between two provisions of 
the Act. School districts must both seek to mainstream 
handicapped children and, at the same time, must tailor 
each child's educational placement and program to his 
special needs.^' 

The court found that for some chilr'.ren mainstreaming was not 
appropriate because placement in a regular education environment 
would not provide them with a free appropriate public education, lb 
assist the lower courts in balancing the competing interests the 
Fifth Circuit Court turned to the language of the EHA to develop its 
two part test. The appeals court held that a court must first deter- 
mine whether education in the regular classroom, with supplemen- 
tary aids and services, ean be achieved satisfactorily If it cannot, 
and special education must be provided, the court must determine 
whether the school has m^instreamed the child the maximum ex- 
tent appropriate. 

In a 1988 case the Supreme Court of Idaho reached a somewhat 
different conclusion. This case also involved a severely handicapped 
student who had an assessed I.Q. of 37. Initially.he attended a segre- 
gated public school classroom but his parents later enrolled him in a 
parochial school wbere he was placed in a regular education class- 
room. The parents requested that the school district piovide a full 
time one-to-one aide. The school district refused but agreed to pro- 
vide some related services. The state supreme court held that main- 
streaming was an important factor to be considered in assessing an 
appropriate education and that by accepting federal funds the school 
district was obligated to accept mainstreaming to the maximum ex- 
tent appropriate. The court stated that by arguing that its segre- 



48. Daniel R.R. v. State Bd. of Educ, 874F.2d 1036 (5th Cir 1989). 



ERIC 



49. Id. at 1044. 




106/ Yearbook of Education Law 1990 

gated classroom was appropriate the school district ignored the con- 
gressional intent that mainstreaming was preferred to a segregated 
setting, no matter how appropriate the segregated setting might 
be." 

The Second Circuit Court of Appeals also found that main- 
streaming is not appropriate for some students. In ruling that the 
school district's proposed segregated placement for a hearing im- 
paired student was appropriate, the court noted that there was no 
evidence to substantiate the parents* claim that the student's needs 
could be met in a mainstreamed environment." In considering the 
proper balance between mainstreaming and an appropriate program 
the court noted that 

[wlhile mainstreaming is an important objective, we are 
mindful that the presumption in favor of mainstreaming 
must be weighed against the importance of providing an 
appropriate education to handicapped students .... Un- 
der the Act, where the nature or severity of the handicap 
is such that education in regular classes cannot be 
achieved satisfactorily, mainstreaming is inappropriate.*^ 
Using a similar rationale the Fourth Circuit Court of Appeals af- 
firmed a district court ruling that an autistic student could not be 
satisfactorily educated in a regular classroom environment even 
with supplementary aids and services." 

A federal district court in Virginia fcnnd that thi EHAs least 
restrictive environment mandate does not create an absolute duty, 
but rather, is only one of several components of an appropriate edu- 
cation. The court held that a school district was not required to place 
a hearing impaired student in that student's home school or the 
school the student would prefer to attend, but could place the stu- 
dent in a centralized program within the district." However, a Penn- 
sylvania federal district court held that the EHA's mainstreaming 
objective is thwarted when classes for the handicapped are unneces- 
sarily segregated and isolated.** The Eleventh Circuit Court of Ap- 
peals in remanding a case concerning the proper placement for a 
handicapped student with AIDS instructed the lower court to re- 
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52. Id. at 692. 
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member the least restrictive environment mandate in determining 
whether the student could be educated in a special education class- 
room . ather than in an isolated cubicle constructed within the class- 
room.** 

The administrative burden of educating a handicapped student 
in the regular classroom cannot overcome Congress' preference for 
mainstreaming according to a ruling by a federal district court in 
Ohv3, unless there is evidence that the student would not benefit 
from mainstreaming, that the benefits of education in a segregated 
setting far outweigh the benefits of a mainstream setting, or that the 
child would be a disruptive influence in the mainstream. The court 
held that a proposed lEP was inappropriate since it failed to provide 
sufficient mainstreaming." 

Private Facilities 

The Eleventh Circuit Court of Appeals affirmed a district court's 
order to provide an autistic and mentally retarded student with a 
residential placement. The court held that sufficient evidence ex- 
isted to support the district court's finding that a proposed public 
school program did not provide the student with a basic floor of op 
portunity. The district court had found that the evidence indicated 
that the student would not progress without a residential place- 
ment.** 

The District of Columbia Court of Appeals held that a public 
school program was appropriat? even though the lEP was written in 
terms that related to a private school the student had been attend- 
ing. The court noted that an lEP is not bound to one location and 
that the IE? in question could be fully implemented in the public 
school. Since the parents were unable to show that the proposed pub- 
lic school placement was inappropriate, the court upheld the dis- 
trict's proposal. The court also held that an erroneous placement let- 
ter indicating that private school funding wou'd continue the 
following year did not preclude the public school placement since a 
corrective letter was sent out long before the start of the school 
year.*" 
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In a 1988 case a federal district court in New Jersey held that a 
residential placement was the least restrictive environment for a 
student with learning and emotional problems. In ordering the resi- 
dential placement the court noted that state law required a place- 
ment in which the student could best achieve success in learning. In 
this case the court determined that the student's emotional prob- 
lems could not be severed from the learning process so that a resi- 
dential placement was required for learning to take place.*" How- 
ever» a state appeals court in Ibnnessee held that the placement of a 
student with learning and social difficulties in a private psychiatric 
facility was for medical and not educational purposes and therefore 
was not subject to public funding.®* 



RELATED SERVICES 

The EHA mandates that handicapped students are to be pro- 
vided with related or supportive services if such services are re- 
quired to assist the students in benefitting from their special educa- 
tion.^^ The only limitation placed on what could be considered a 
related service is that medical services are exempted unless they are 
for diagnostic or evaluative purposes. The Supreme Court has held 
that related services need to be provided only to students receiving 
special education and only those services that are necessary for the 
child to benefit from s^^ecial education must be provided.*^ 

A federal district court in Michigan held that under the EHA a 
handicapped student is entitled to transportation and incidents 
thereto. The court affirmed a state level hearing officer's decision 
that a trained aide could be provided to assist a medically fragile 
student during transportation so that the student could receive spe- 
cial education services in a school setting rather than at home. The 
district court stated that the provision of an aide or even another 
health professional did not constitute an exempted medical service.^ 

The Sixth Circuit Court of Appeals affirmed a district court deci- 
sion that the school district was not required to provide a handi- 
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capped student with transportation to a private school funded by her 
parent" since her handicap did not require any special transporta- 
tion needs. The court held that when a student is voluntarily en- 
rolled in a private school the public school district is not required to 
provide a related service if that service is not designed to meet t le 
student's unique needs." A Florida state appeals court held that 
there is no legal requirement that a school district provide transpor- 
tation for a handicapped student to a geographically distant facility 
when there is no evidence that the school district was not provimng 
an appropriate education in a closer facility that the student had 

been attending.** * #• f k« 

A state appellate court in Tennessee held that payment for the 
services rendered by a psychiatrist are expressly excluded by the 
EKA since they are medical services. In this instance they were not 
being provided for diagnostic or evaluative purposes but were associ- 
ated with a placement in a private psychiatric facility." 



DISCIPLINE 

Although the EHA does not contain any mandates that specifi- 
cally refer to discipline, disciplinary sanctions as applied to handi- 
capped students have been the issue in numerous cases. However 
several of the EHA's provisions, such as the change in placement 
procedures and status quo provision." apply to the disciplinary proc^ 
ess The Supreme Court has emphatically stated that handicapped 
students cannot be expelled for disciplinary reasons, where the re- 
lated behavior was a manifestation of the handicap.- They may, 
however, be temporarily suspended and are subject to other normal 
disciplinary sanctions. 

The Supreme Court's 1988 decision appears to have settled 
much of the controversy surrounding the discipline of handicapped 
students as only one case has been reported since then. The Tenth 
Circuit Court of Appeals held that short-term disciplinary mea- 
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sures, such as in-school suspensions and temporary placement in a 
time-out room, did not amount to a change in placement. However, 
the court held that these sanctions constituted a matter relating to 
the education of the child and thus fell within the scope of the EHA. 
The case was reversed and remanded because the parents had not 
exhausted administrative remedies prior to filing sxxiV^ 



REMEDIES 

If a school district fails to provide a handicapped student with an 
appropriate placement the courts are empowered to "grant such re- 
lief as the court determines is appropriate/'^' Often the relief 
granted involves reimbursement of costs borne by the parents in uni- 
laterally obtaining appropriate services for their child. According to 
the Supreme Court school districts are required to reimburse 
parents for any unilaterally obtained private schooling if they pre- 
vail in having their chosen placement determined to be appropri- 
ate.^^ Awards of compensatory educational services have been made 
in situations where the parents did not have the means to obtain the 
necessary services while litigation was pending. 

Congress amended the EHA in 1986 with the Handicapped Chil- 
dren's Protection Act (HCPA)" which allows parents who prevail in 
an EHA suit against the school district to recover their legal ex- 
penses. Since then the reimbursement of attorneys fees has been the 
most frequently litigated issue under the EHA.'* 

Damages 

A federal district court in Virginia denied an award of monetary 
damages for mental and emotional distress allegedly suffered by a 
hearing impaired student because he was required to attend a school 
other than his home school in order to receive a free appropriate pub- 
lic education. The court stated that it has clearly been established 
that, except for tuition reimbursement, compensatory damages are 
not recoverable under the EHA. The court further indicated that a 
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damage claim under another federal statute would have to be predi- 
cated on more than a reallegation of EHA violations." 

Tuition Reimbursement 

The Eleventh Circuit Court of Appeals affirmed a lower court de- 
cision that the parents of an autistic student were entitled to be re- 
imbursed for some of the costs of a unilaterally obtained residential 
school placement since sufficient evidence existed to support the 
finding that the school district's proposed program did not provide 
the student with a basic floor of educational opportunity." Two 
courts awarded tuition reimbursement after it had been shown that 
the school district failed to provide a free appropriate public educa- 
tion in the least restrictive environment. One of those courts indi- 
cated that the parents' failure to consult with school officials regard- 
ing their choice of an alternative placement did not deprive them of 
their right to reimbursement since the lEP was presented only ten 
days prior to the start of the school year and the school district had 
indicated that it would not consider further mainstreaming." The 
other court awarded reimbursement of tuition at a parochial school 
stating that the school district's failure to offer an appropriate edu- 
cation, which included substantial mainstreaming, gave the stu- 
dent's parents justification for the parochial school placement." 

Tuition reimbursement was awarded by the New Jersey Su- 
preme Court after it found that the school district's proposed lEP 
was inappropriate since it was drafted in such a fashion that the stu- 
dent's progress could not be measured. The court denied reimburse- 
ment for room and boani, however, because it found that placement 
in a boarding school was not necessary." The Sixth Circuit Court of 
Appeals held that the parents of a handicapped child did not waive 
their right to seek tuition reimbursement by placing their child in a 
private school without school district approval.*" 

The Second Circuit Court of Appeals held that parents cannot be 
reimbursed for unilateral placements that are made in facilities that 
are not approved by the state since such placements cannot be con- 
sidered to be proper under the EHA because they do not meet state 
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standards as required by the Act.*^ A New Jersey federal district 
court also denied tuition reimbursement for an outK)f-state beha* 
vioral program that was not on the state's list of approved educa- 
tional facilities. The court further found that the behavioral pro- 
gram could not be considered a related service since it was isolated 
from and incongruent with any educational experience.^^ However, 
the Supreme Judicial Court of Massachusetts held that reimburse- 
ment was required if the parents chosen facility was appropriate 
even if it was not on the state's approved list. The Massachusetts 
court held that if the parents and the school district agreed to a non- 
approved placement there was nothing to prevent them from seeking 
state approval for that placement.^ 

Under the Supreme Court s Burlington ruling tuition reim- 
bursement is not appropriate if the school district offered and had 
the capacii^j ui provide a free appropriate public education. The Dis- 
trict of Columbia Court of Appeals denied reimbursement in two 
cases where it had been shown that the school district's proposed 
placement was appropriate.^ 

Attorneys Fees 

Most of the attorneys fees litigation in 1989 involved the ques- 
tion of whether reimbursement of legal expenses was authorized by 
the HCPA when the dispute between the pareiits and school district 
was settled at the administrative hearing level. The courts are split 
on this issue with the msgority holding that attorneys fees reim- 
bursement is available for legal work completed at the administra- 
tive level. 

The Eleventh Circuit Court of Appeals hel d that the term "any 
action or proceeding" in the HCPA includes administrative hearings 
and appeals.^ The federal district court in Massachusetts also found 
that the plain language of the statute indicated that Congress in- 
tended for those who were successful at the administrative level to 
recover their legal costs." The Fifth Circuit Court of Appeals found 
that the legislative history of the HCPA reflected Congress' une- 
quivocal intent to award attorneys fees to parents for representation 
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at administrative hearings.*^ That same court also held that services 
rendered in anticipation of a hearing fall within the HCPA's authori- 
zation to av/ard attorneys fees for services connected with an admin- 
istrative hearing even when the proceedings do not reach the hear- 
ing stage." The Ninth Circuit Court of Appeals joined the m^ority 
of other circuits in holding that prevailing parents may recover at- 
torneys fees, costs, and other expenses incurred in administrative 
proceedings."* 

However, the Court of Appeals for the District of Columbia held 
that the district court did not have the authority to award attorneys 
fees to prevailing parents at the administrative level who filed a law- 
suit solely to recover those fees. The appeals court found that the 
language Congress used in the HCPA provided for an award of attor- 
neys fees only in cases where the losing party in administrative 
hearings appealed to the courts and prevailed injudicial action. The 
court also found that the legislative history of the HCPA did not re- 
flect a clearly stated intention to the contrary that would allow a 
court to depart from the statutory language.*** 

Other litigation has involved the question of what constitutes a 
prevailing party under the HCPA. The federal district court in 
Rhode Island held that the parents of a handicapped child were the 
prevailing party since they succeeded on a significant issue and ob- 
tained their objective.'* The New Hampshire federal district court 
also held that the parents were the prevailing party since they suc- 
ceeded on a significant issue.*^ The Eleventh Circuit Court of Ap- 
peals held thr^t the parents were the prevailing party since they 
achieved the r.iost significant relief sought — a free appropriate pub- 
lic education." 

One provision in the HCPA indicates that recovery of attorneys 
fees is not available to parents for legal work completed after an of- 
fer of settlement is made by the school district if the final relief ob- 
tained is not more favorable than the school district's previous of- 
fer." A federal district court in Tennessee denied a motion for 
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attornr^ys fees since the school district had made a settlement ofTer 
prior to a due process hearing that was substantially similar to the 
final relief obtained by the parents.'* 

The Eleventh Circuit Court of Appeals also held that the fact 
that the parents had not paid any attorneys fees was irrelevant to an 
award being made. The court stated that the right to attorneys fees 
did not depend on the parents' financial status or the availability of 
free legal a^sistance.^ 



STATE IMMUNITY 

The eleventh amendment to the Constitution protects the states 
from lawsuits in the federal courts. However, Congress may abrogate 
the states' eleventh amendment immunity when it enacts legisla- 
tion if it makes its intention to do so known in clear and unmistak- 
able language within the statute itself.'^ 

Controversy had arisen among the federal circuits as to whether 
Congress had specifically abrogated the states' eleventh amendment 
immunity when it passed the EHA.** In Dellmuth v. Muth^ the Su- 
preme Court held that Congress had not done so. In its ruling the 
Court relied on its Atascadero decision but added that the "clear and 
unmistakable language" must be both unequivocal and textual. The 
Court specifically rejected the approach used by the Third Circuit 
Court of Appeals of turning to ^he EHA's legislative history to deter- 
mine Congress' intent.**^ The Cc urt reasoned ihat if the language of 
the statute was unmistakably clear then rerr^urse to the legislative 
history was not necessary and if the language was not unmistakably 
clear then the Atascadero rule had not been met. The Court found 
that the EHA did not mention either the eleven h amendment or 
sovereign immunity and thus did not demonstrate Congress' intent 
to abrogate eleventh amendment immunity with unmistakable clar- 
ity. 

The Court also vacated and remanded an appeal from the Sec- 
ond Circuit for further consideration in light of its Dellmuth deci- 
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sion.*"' On remand the appeals court reaffirmed its prior holding 
that a student was entitled to compensatory educational services at 
a state operated institute for the blind. The court held that its previ- 
ous decision was not based on abrogation of eleventh amendment im- 
munity but V as reached after it had concluded that the awarding of 
compensatory services would not violate the eleventh amendment. 
After considering Dellmuth, the court continued to believe that 
awarding compensatory services did not violate the eleventh amend- 
ment since such an award is prospective in nature."" 



OTHER EHA ISSUES 

A federal district court in Pennwylvania h^ld that the EHA spe- 
cifically stated that a private insurance carrier was not relieved of 
its obligation to pay for services to a handicapped child. The insur- 
ance company had refused to pay for special education services for a 
student iiyured in an automobile accident claiming that the state 
and the local school district were required to provide the r«?eded 
services. The court also held that the insurance company did not 
have standing to sue because only a student seeking special educa- 
tion services could invoke the EHA."^ 

The Fifth Circuit Court of Appeals affirmed a United States Ed- 
ucation Department finding thai funds had been misapplied 
by the state education agency and an order that $700,000 be re- 
funded. In Louisiana the state Board of Elementary and Secondary 
Education (BESE) and the Superintendent of Education exercise 
common jurisdiction over education in the state. They had jointly ap- 
plied for funds under the EHA and the funds were disbursed by the 
Superintendent. However, the BESE objected to the Superintend- 
ent's spending of the funds and notified the Education Department 
of its concerns which led to an audit and the ultimate refund order. 
BESE objected to that order since it had not received the funds; how- 
ever, the appes's court held that BESE was the recipient and the 
party responsible for overseeing the expenditure of the funds."" 
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STATE LAWS 

A state court in New York held that a request for residential 
school tuition reimbursement for the oummer months was timely 
under state law bince it was filed before the close of the school year to 
which it pertained.*^ A New York City criminal court held that un- 
der state law a victim's special education records were confidential 
and thus privileged. Since the defendant had not made a showing 
that the records would be relevant or material the court held that he 
was not entitled to examine them.*^ 

A Pennsylvania court held that the state statutes did not pre- 
clude the state education agency from considering fiscal constraints 
as a factor when it made a decision to disapprove an intermediate 
unit's plan and budget. The court found that the agency must con* 
sider the reality of fiscal allocations when enough money has not 
been allocated to allow intermediate units and school districts to im- 
plement every program they wished.*^ 

Pursuant to Missouri law the parents of two handicapped stu- 
dents appealed a school district's proposed lEPs. While the appeals 
were pending the school district drafted new lEPs calling for serv- 
ices at a vocational school. The vocational school did not agree to the 
plans and the trial court added it as a party to the lawsuit. The ap- 
pellate court held that the trial court lacked authority to add the vo- 
cational school to the proceedings since it had not been afforded no- 
tice and a hearing prior to the order. 

Th8 Supreme Court of Rhode Island held that children who re- 
sided in a private nonprofit residential school for dependent and neg- 
lected children were entitled to access to speech therapy services in 
the public schools. The controversy centered on whether the residen- 
tial school was a ''closed facility" under state law. The court held 
that it was not since the children were not unable to leave the facil- 
ity Since it was not a closed facility the children were entitled to ac- 
cess services in the public schools even on a part-time basis. 

The West Virginia Supreme Court of Appeals supported a Hu- 
man Rights Commission's finding of discrimination against the 
school district for failing to provide two hearing impaired students 
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with an appropriate education in the least restrictive environment. 
The court also awarded compensatory services until age twenty-four 
for one student as well as incidental damages for emotional distress 
to both students."*^ 



DISCRIMINATION UNDER THE 
REHABILITATION ACT, SECTION 504 

Section 504 of the Rehabilitation Act of 1973 provides that "[nlo 
otherwise qualified handicapped individual . . . shall, solely by rea- 
son of his handicap, be excluded from participation in, or be denied 
the benefits of, or be subjected to discrimination under any program 
or activity receiving [fjederal financial assistance Section 504 ef- 
fectively prohibits any recipient of federal funds from discriminating 
against handicapped persons in the provision of services or employ- 
ment. Section 504 applies to any agency that receives federal funds, 
not just schools. For that reason this section includes cases that may 
not have arisen in an educational context but are still applicable to 
educational programs that receive federal funds. 

Students 

A federal district court held that the failure of the Pennsylvania 
Secretary of Education to ensure that educational facilities for the 
handicapped were comparable to those provided to nonhandicapped 
students violated section 504. The court also held that the failure of 
member school districts to provide adequate space to an intermedi- 
ate educational unit, which resulted in the relocation of special edu- 
cation classes to make room for regular education classes, and a fail- 
ure to op'.n needed new classes for the handicapped, violated section 
504.»»^ 

The Eleventh Circuit Court of Appeals noted that the relation- 
3hip between the EHA and section 504 is very ir^tricate in remand- 
ing a case concerning a handicapped studeul with AIDS. The ap- 
peals court instructed the lower court to first determine the most 
appropriate educational placement for the child and then determine 



ERIC 



110. Board of Educ. of County of Lewis v. West Virginia Human Right* Comm., 
385S.E.2d 637 (W. Va. 1989), 
Ul. 29U.S.C. § 794. 

112. Hendricks v, Gilhool, 709 F. Supp. 1362 (E.D Pa. 1989). See nn.9 & 55 and 
9^-iccompanying text. 

OA 



118 1 Yearbook of Education Law 1990 

if the child otherwise qualified to be educated in that setting despite 
having AIDS If not^ the lower court was instructed to determine 
whether reasonable accommodations would reduce the risk of trans- 
mission of AIDS."^ On remand the district court ordered the school 
district to admit the student to the special education class."^ 

The Eighth Circuit Court of Appeals upheld a district court deci- 
sion that a multihandicapped carrier of hepatitis B was a handi- 
capped person within the meaning of section 504 and had been de- 
nied admission to a residential rehabilitation facility because he 
waj a carrier* However, the appeals court found that the lower court 
had erred in determining that the facility could reasonably accom- 
modate him by inoculating those staff members who would come in 
contact with him. The appeals court stated that the lower court had 
underestimated the costs involved in implementing its order and the 
administrative burden of monitoring the process. The court also 
found that the limited inoculation plan approved by the distrkt 
court would expose the staff to excessive risk. The lower court's deci- 
sion was reversed and remanded.^^^ 

In a lawsuit involving the appropriate placement of a hearing 
impaired student under the EHA a Virginia federal district court 
held that section 504 does not create any tort liability for educa- 
tional malpractice. Before any claim could be brought, according to 
the court, bad faith or intentional discrimination would have to be 
shown. The court found that compliance with the EHA established 
compliance with section 504 and that the student had not been dis- 
criminated against on the basis of his handicap since he had not 
been denied the opportunity to participate in any program."* 

A federal district court in New York held that a school district 
must provide a sign language interpreter for certain school func- 
tions to the hearing impaired parents of nonhearing impaired stu- 
dents. The court found that the parents were otherwise qualified and 
were entitled to meaningful access to school initiated conferences in> 
cident to their children's education. Meaningful access requires 
more than accommodation of a privately obtained interpreter ac- 
cording to the court.*" 
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The Second Circuit Court of Appeals held that the imposition of 
an additional housing fee ou a wheelchair bound student did not vio- 
late section 504. The student requested and received single occu- 
pancy of a double room at a university. For the first year he was 
charged only for a single room but after that he was charged double. 
After graduation he continued at the university as a graduate stu- 
dent and, at his own request, retained his undergraduate housing 
unit. The court found that since the student had never applied for 
accessible housing, such housin^^ was never denied. Also since he 
had requested the room he had oeen given, he failed to show a viola- 
tion of section 504."® 

Employees 

Discrimination Claims. An applicant for a postal service posi- 
tion filed suit after being denied employment due to a history of on- 
the-job violence and belligerent behavior toward postal officials after 
he had failed to secure positions in the past. The Sixth Circuit Court 
of Appeals denied his discrimination claims holding that he was not 
a handicapped person under section 504 because he failed to show 
that his asthma substantially limited mcyor life activities and that 
he failed to produce any evidence that his application was denied 
solely because of a handicap."* A New York federal district court dis- 
missed the claims of a sanitation department employee who had 
been fired because of positive drug tests indicating heroin use.*^ 

The District Court for the District of Columbia held that an alco- 
holic treasury department employee, who had been dismissed after 
failing to provide requested medical documentation for frequent ab- 
sences, failed to support his claim of discrimination since the reason 
for his dismissal, failure to provide the medical documentation, had 
nothing to do with his alcoholism. Also, since the department was 
unaware of the former employee's alcoholism, it was not required to 
provide him with the protections that must be provided to known al- 
coholics under the Rehabilitation Act.*^* 

A Louisiana federal district court also upheld the dismissal of a 
licensed practical nurse who had been dismissed after refusing to 
provide requested medical information. The hospital had requested 
this information after it became apparent that the nurse had a high 
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medical risk of having an infectious disease. The couri, held that the 
nurse had been fired because he failed to comply with hospital policy 
and not because he was perceived to be handicapped. The court also 
held that his failure to comply with the hospital's legitimate request 
rendered him not otherwise qualified to perform his job.*^ 

The Commonwealth Court of Pennsylvania upheld the section 
504 claims of bus drivers who had their licenses revoked for medical 
reasons. The cases involved drivers who had experienced heart at- 
tacks or epileptic seizures. The court held that once it had been es- 
tablished that a chronic medical condition existed^ the drivers could 
rely on section 504 as an rJIirmative defense and that the burden 
was on the Department of Transportation to prove the drivers could 
not »afely operate their buses.'^^ 

Handicapped Persons. In orde^ to be considered a handicapped 
person under the section 504 regulations, a claimant must have an 
impairment which substantially limits one or more mcgor life activi- 
ties, have a record of such an impairment, or be regarded as having 
such an impairment.'" The Sixth Circuit Court of Appeals held that 
an applicant for a postal position was not a handicapped person be- 
cause his asthma did not substantially limit his life activities.'^ The 
Ninth Circuit Court of Appeals held that a worker who had been dis- 
missed from the Corps of Engineers after an x-ray revealed a spinal 
deformity, was handicapped because he was so regarded by the 
Corps.'** 

Otherwise Qualified Individuals. The Supreme Court has held 
that an otherwise qualified person is an individual who can meet all 
of the employment requirements in spite of the handicap.'^ An em- 
ployee of the Department of Agriculture who suffered from a mental 
disorder that caused anxiety over travel and a propensity to shoplift 
was dismissed because of convictions of shoplifting and other acts of 
dishonesty. The federal district court in Maryland held he was not 
otherwise qualified because he could not perform the prerequisites 
of his job. The court noted that handicapped discrimination laws pro- 
tect only those who can perform their jobs in spite of their handi- 
cap.''^ 
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A New York federal district court held that in order to be consid- 
ered otherwise qualified a handicapped person was required to dem- 
onstrate that he could perform the essential functions of the job. The 
court further held that an employer was allowed to consider poten- 
tial safety risks to other employees in making an employment deci- 
sion.^^ Similarly, the federal district court in the District of Colum- 
bia upheld the firing of a federal agency employee who physically 
assaulted a female supervisor, ruling that the employee was not oth- 
erwise qualified because he could not perform his duties without en- 
dangering the health and safety of himself or others,*^ 

Reasonable Accommodation. Under section 504 regulations em- 
ployers are required to make reasonable accommodations for handi- 
capped employees unless doing so would impose an undue hardship 
on the operation of the program,*^* The Fourth Circuit Court of Ap- 
peals held that the following procedures must be followed by govern- 
ment agencies in dealing with alcoholic employees: (?J inform the 
employee of available counseling, (2) provide the employee with a 
firm choice between treatment and discipline, (3) permit the em- 
ployee to participate in outpatient treatment, (4) permit the em- 
ployee to participate in an inpatient program, if necessary, and (5) 
dismiss the employee.*^* 

An Illinois federal district court held that reasonable accommo- 
dations could be made for a deaf postal employee who sought a pro- 
motional position. The court held that a requirement that the em- 
ployee be able to hear conversational speech was overbroad and 
discriminatory because that ability was not a business necessity. 
Furthermore, a requirement that the employee answer the tele- 
phone was not an essential function of the position.*" A Pennsylva- 
nia state court held that monitoring a diabetic's ability to operate a 
school bus on a daily basis would not place an undue burden on her 
employer.*^ 

However, reasonable accommodation does not require an agency 
to indulge a propensity for violence even if it is caused by a handicap 
according to the District of Columbia District Court.*^ Also, an em- 
ployer is not required to materially change its job description or 
lower its standards when the handicap relates to reasonable criteria 
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for employability according to a ruling by a New York federal district 
court. 

Other Section 604 Issues 

The Fourth Circuit Court of Appeals held that in order for a 
handicapped child's attorneys to receive a fee award under section 
504 they must be able to show that the lawsuit contributed in a sig- 
nificant way to obtaining the relief sought. Since the court found 
that filing of the lawsuit in question did not contribute to the read- 
mission of a child with AIDS to school that requested fee award was 
denied.*" An Illinois state court also denied an award of attorneys 
fees because the students had been unable to establish that they 
were denied a free education solely on the basis of their handicap. 
The students, who had been placed in a private residential center for 
the treatment of drug and alcohol abuse, had been charged tuition to 
attend the local public schools because of their nonresident status.*^ 
The Eleventh Circuit Court of Appeals held that appellants, ad- 
ministrators of county special education programs and the Georgia 
Department of Education, were required to exhaust administrative 
appeals prior to bringing a suit in the federal courts. The Office of 
Civil Rights (OCR) had initiated investigations of the special educa- 
tion programs in response to parental complaints. When the admin- 
istrators of the programs refused to cooperate in the investigations 
OCR started proceedings to terminate federal funds. The state and 
counties filed suit claiming that OCR was acting beyond its jurisdic- 
tion in investigating complaints about the special education pro- 
grams. The district court dismissed for failure to exhaust adminis- 
trative appeals. The appeals court affirmed the decision holding that 
the appellants had failed to demonstrate that they would be irrep- 
arably injured by the requirement to exhaust, that the appellants 
had not shown that OCR was plainly without jurisdiction, and that 
the agency's expertise in this matter would greatly aid a reviewing 
court.^'^^ 
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